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EVOLUTION OF THE LEGAL ENVIRONMENT OF  

PLANT BREEDERS’ RIGHTS. 
 
 
 
I Introduction 
 
Most national or, as in the case of the European Community, multinational plant 
breeders’ rights (or “ plant variety rights”) systems are based on one of the versions of 
the UPOV convention.  The most recent one is the ’91 Act, which contains more 
effective protection for new plant varieties than the previous UPOV acts.  Some major 
improvements laid down in the ’91 Act are  

- the obligation to apply protection, after a transitional period of maximal ten 
years, to all plant genera and species; 

- the extension of the scope of the right to harvested material, and optionally, to 
products made directly from harvested material; 

- the introduction of the notion of “essentially derived varieties”. 
 
UPOV membership was until some years ago open under both the 1978 and the 1991 
Acts of the UPOV convention.  At present new members can only accede under the 
most recent Act. 
 
 
II The state of the UPOV Convention 
 
UPOV counts in total 54 members.  The organization has experienced an important 
growth in the second half of the last decennium of last century and the beginning of 
the present one.  From an organization dominated by industrialized countries it has 
become an organization of which membership is shared by developed and developing 
countries.  This is a positive development. 
The influx of new members is not only the reflection of the autonomous wish of these 
states to adopt a pbr system.  For many countries the process of accession to UPOV 
has been accelerated by the obligation for WTO members to provide for the protection 
of plant varieties either by patents or by an effective sui generis system. (See below 
under IV) 
 
Nobody is perfect.  The same could be said of the UPOV protection system.  
Nevertheless there are good reasons not to touch the ’91 act.  Taking into account the 
different interests of the present UPOV members it will be difficult to reach an 
agreement on the elements of the convention that in the opinion of some countries 
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and/or organizations could be improved.  A non complete list comprises: the scope of 
protection (extension of the scope of protection to products made from harvested 
material), the exhaustion of the right (freedom of the right holder in respect of the 
moment he wants to exercise his right), a clarification of the notion of edv’s, the 
breeders’ exemption and the use of farm saved seed.  A review could have the 
character of opening Pandora’s box.  With all the risks involved. 
 
UPOV should stimulate those of its members that have their pbr legislation based on 
previous versions of the UPOV convention, to adapt their law to the ’91 Act.  
Especially those countries, that have not opened pbr protection to all plant genera and 
species, should be aware that this might be not in line with their obligations under 
article 27 of the TRIPS agreement. 
 
Not revising the Convention does not imply, that the development of the UPOV 
system has come to a standstill.  Jurisprudence of national or regional courts could 
clarify elements of the convention that are unclear and could be interpreted in different 
ways.  Such case law has of course only a direct impact in the country or group of 
countries in respect of which the court in question has jurisdiction.  Countries not 
bound by this case law could nevertheless take it into account, when confronted with 
the same questions of interpretation.  It might be a good idea to create a worldwide 
information network in respect of jurisprudence relevant for the implementation of the 
convention.  The CPVO would certainly actively participate in such a network. 
A number of important developing countries in Africa, such as Egypt, Algeria, Nigeria 
and the countries cooperating under the aegis of OAPI (Organisation Africaine de 
Proprieté Intellectuelle) and in South East Asia, such as Pakistan, India, Thailand, 
Vietnam, the Philippines and Indonesia, are not members of  UPOV.  Some of these 
countries are in the process of adopting legislation that would qualify them for UPOV 
membership.  Others have introduced pbr laws that are not in all aspects in line with 
the principles of the UPOV Convention. 
Countries, that for whatever reason have decided to stay outside the group of countries 
cooperating under the UPOV banner should realize that by doing so they deprive 
themselves from the benefits of the cooperation on technical and legal/administrative 
level created by this organization. 
 
 
III Enforcement of PBR’s 
 
Granting plant variety rights is one thing, enforcing them is another.  The authorities 
responsible for the management of the pbr systems have as a rule only a limited role to 
play in this respect.  It is the responsibility of  the right holders to protect their rights 
against infringers.  The legal possibilities to enforce the rights determine the 
effectiveness and  the real value of this and other intellectual property rights in 
practice.  The UPOV Convention 1 contains the provision that contracting parties have 
to provide for appropriate legal remedies for the effective enforcement of breeders’ 
rights.  But as far as I know, there is no assessment whether this obligation is fulfilled 
in practice.  Breeders encounter rather high legal and  judicial hurdles when trying to 
                                                      
1 Article 30 (i) UPOV Convention 
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act against alleged infringers of their rights.  The legislation is sometimes on paper 
adequate but difficult to apply in practice. 
The European Community, in the Member States of which at present no harmonized 
legislation exists in this field, has recently adopted a Directive on measures and 
procedures to ensure the enforcement of intellectual property rights.  Plant variety right 
protection is included in the directive. 
The Directive establishes general principles that will need to be implemented in 
national legislation.  The Directive includes almost all aspects of enforcement such as 
provisions on evidence, evidence protection measures, right of information, 
provisional measures, precautionary measures, recall of goods, removal from the 
channels of commerce, destruction of goods, preventive measures, damages, legal 
costs, and  provisions under criminal law.  The objective is to ensure that intellectual 
property rights are enforced in an equivalent fashion throughout the Community but 
within the existing national legislative frameworks.  
This Directive adds in the setting of the European Community to the effectiveness of 
intellectual property rights in general and Community plant variety rights in particular. 
 
IV The TRIPS Agreement 
 
I come back to the TRIPS agreement.  As an annex to the Marrakech Agreement 
Establishing the World Trade Organisation of 15 April 1994 the Agreement on Trade-
Related Aspects of Intellectual Property Rights was concluded.  Article 27.3(b) of this 
agreement contains the provision that members may exclude from patentability 
“(b) plants and animals other than micro-organisms, and essentially biological 
processes for the production of plants and animals other than non-biological and 
microbiological processes.  However, Members shall provide for the protection of 
plant varieties either by patents or by an effective sui generis system or by any 
combination thereof.  The provisions of this subparagraph shall be reviewed 4 years 
after the entry into force of the WTO Agreement.” 
 
This provision is not one of the clearest of the TRIPS Agreement.  In respect of all of 
the intellectual property rights mentioned in the Agreement the scope and the 
substantial elements of the right are clearly indicated mostly by reference to the 
relevant convention.  In respect of the sui generis (of its own kind or specific) system 
for the protection of plant varieties, that has to be provided if the patent system 
excludes this subject matter from patentability, neither reference is made to the UPOV 
convention nor the conditions for protectability are listed.  The only requirement laid 
down in this subparagraph is that the system has to be effective.  The Agreement gives 
no further guidance of what has to be understood by such a system and there is no 
agreed interpretation of this notion among WTO members.  The obligation that this 
provision must be reviewed after 4 years is a clear indication that the fathers of the 
Agreement were not convinced that it in all respects would serve its purpose. 
The reason that such a vague wording has been chosen is probably, that no political 
consensus existed about the scope of intellectual property rights for living subject 
matter. 
The different views expressed by members of WTO and NGO’s at the occasion of the 
review of this subparagraph, started in 1999, confirm that still no common opinion 
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exists on this issue.  In the so-called DOHA ministerial declaration of November 2001 
the TRIPS Council has been instructed to continue the review of article 27.3(b), and to 
examine the relationship between TRIPs and CBD and the protection of Traditional 
Knowledge (TK). 
The review, which has not been finalized, shows that some developing countries and 
also countries belonging to the category of mixed developing countries, still consider 
intellectual property rights, patents but in some cases also pbr’s UPOV type, as 
inconsistent with the principles laid down in the CBD.  
The so-called African Group is of the opinion that patents should be forbidden for life 
forms, including plants.  Sui generis laws should allow for protection of community 
rights and the continuation of farmers’ practices like seed saving. 
India has expressed that the TRIPS agreement should be harmonized with the CBD, 
implying that they are not in harmony.  This is a somewhat surprising position taking 
into account that India is a member of WTO and of CBD.  Furthermore this country 
has stressed that UPOV does not have the monopoly of an effective sui generis 
system.  Countries should have the freedom to develop their own models.  As we 
know also India attaches to the traditional rights of farmers in respect of farm saved 
seed which go further than is allowed under UPOV. 
The industrialized countries do in general see no conflict between CBD and the 
obligations under TRIPS.  This position is the logic consequence of the fact that most 
of these countries are members of the two organizations.  The United States is an 
exception.  It is not a member of the CBD. 
Some of the industrialized countries are in favour of a reference to the UPOV system 
as an effective system but accept that other systems could meet the requirement of 
effectiveness as mentioned in the TRIPS agreement.  
It is not to be expected that on a short term a common position will be reached on the 
consequences of the article 27 TRIPS review. 
 
V Relationship between PBR’s and the CBD objectives 
 
The relationship between intellectual property rights and the CBD objectives 
(conservation of biological diversity, the sustainable use of its components and the fair 
and equitable sharing of the benefits arising out of the utilization of genetic resources) 
is not only looked at from the angle of the TRIPS agreement.  It is also a subject 
reviewed in the framework of the CBD.  The Bonn guidelines on access  to genetic 
resources and benefit-sharing, adopted at the 6th conference of the Parties of the CBD, 
April 2002, contain a chapter on the role of intellectual property rights in the 
implementation of access and benefit-sharing (ABS) arrangements.  The Executive 
Secretary of CBD was given the task to gather information in respect of amongst other 
things the impact of intellectual property regimes on access and use of genetic 
resources and the efficacy of country of origin and prior informed consent (PIC) 
disclosures in assisting the examination of ipr applications. 
 
Taking into account the scope of my presentation of today, I would like to concentrate 
on the relationship  between UPOV type pbr systems and the ABS objectives.  
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Before entering into the details of this relationship, I would like to emphasize that the 
activity of breeders resulting in the creation of new plant varieties , is not in itself an 
activity that has a negative impact on biodiversity.  Where breeders make use of in situ 
genetic resources found in nature as a (complementary) basis for breeding activity, 
they do not exhaust these resources.  The quantities of material they collect is limited.  
In that sense the impact on biological diversity is close to zero.  When this material is 
included in their breeding programs the resulting new varieties add to biodiversity 
rather than negatively affecting it. 
 
The sometimes heard opinion, that the expulsion of land races by modern, uniform, 
varieties limits biodiversity, is not correct.  Modern varieties are not by definition less 
diverse than the varieties they replace.  Whatever, to use modern varieties is the 
autonomous decision of farmers, based on economic grounds.  In order to avoid that 
the disappearance of landraces would imply an erosion of biodiversity, samples should 
be stored in gene banks. 
 
I will analyze the relationship between the UPOV system and the ABS objective on 
the basis of the “Reply of UPOV” to the relevant notification of the CBD Executive 
Secretary, adopted by the Council of UPOV on October 23, 2003. 
 
The UPOV Council has divided its reply in the following chapters: Access to Genetic 
Resources, Disclosure of Origin, Prior Informed Consent (PIC) and  Benefit-
Sharing. 
 
In respect of “the access aspect” UPOV expresses the opinion, that access to genetic 
resources is a key requirement for sustainable and substantial progress in plant 
breeding.  In this context reference is made to the so-called breeders’ exemption, 
which enables breeders to make use, for breeding purposes, of material of protected 
varieties of third parties without the need of prior authorization of the right holders in 
question. 
I would like to add that access to genetic resources, in situ and ex situ, is not only a 
necessity for mere breeding purposes, it is also a condition for generating benefits 
from those resources and in the end for a sharing of these benefits.  To say it simply: 
without access no benefit sharing.  It is of course up to the countries in question to 
decide under what conditions they allow access to their genetic resources.  If those 
conditions are too restrictive, breeders will have no interest to make use of them.  
In this context I also would like to refer to a position paper of ASSINSEL ( now 
ISF) of June 1998 on Access to Plant Genetic Resources ( published on the ISF 
website). In that paper ASSINSEL  expresses the following interesting opinion: 
“However, from a public interest point of view, ASSINSEL considers that the 
current trend of restricting access to genetic resources for food and agriculture 
should be regulated by the establishment of a multilateral agreement between 
countries in order to reverse the current trend of restrictions. That multilateral 
agreement could provide for the possibility of bilateral agreements.” 
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The issue of disclosure of origin of varieties is approached by UPOV in the 
perspective of the “distinctness requirement”, one of the conditions of protection under 
the UPOV convention.  As stated by UPOV, information on the origin of a variety 
facilitates the examination, whether a candidate variety is distinct from all other 
varieties, whose existence is a matter of common knowledge.  I can follow that 
approach, but disclosure of origin is in my opinion also very relevant in the assessment 
whether the applicant is the breeder of the variety in the sense of the UPOV 
Convention, “the person who bred or discovered and developed a variety”, …or his 
successor in title.  Recently the Community Plant variety Office (CPVO) has been 
confronted with claims that rights were given to a person or applications were made by 
a person, who could not be considered to be the breeder of the variety in question but 
merely as the reproducer of material, already existing in the fixed form of a variety. 
Notwithstanding its relevance, I fully agree with the UPOV Council that disclosure of 
origin should not become a complementary condition for plant variety protection.  The 
consequences of an inadequate disclosure of origin for a particular pbr application 
should be established on a case by case basis. 
The IFS has in June 2003 at the occasion of its meeting in Bangalore issued a position 
paper “ Position on Disclosure of Origin in Intellectual Protection Applications” 
(published on the ISF web site). I fully agree with the following ISF statement.” The 
disclosure of the “source”, in the meaning as summarized in the following 
paragraph, should be an administrative requirement only and thus, the failure to 
disclose, except in the case of proved fraudulent intention, could not invalidate the 
title of protection. (The disclosure of the source would not be a protectability 
criterion).  

In summary, ISF could accept the disclosure of the “source” of the biological 
material, in the sense of where the material has been obtained from, when it is 
known, and if it is not a breach of a contract. “ 
 
I would like to conclude my comments on access and disclosure of origin in its 
relation to the pbr system by highlighting the relevant elements of a Communication of 
the European Commission on the implementation in European Community law of the 
Bonn guidelines.2 
The Commission states that it is conscious of the fact “ that the intellectual property 
system plays a practical role in promoting the benefits from access to genetic resources 
and TK”.  In this respect it shares the opinion expressed by WIPO in a recent draft 
technical study. The Commission observes that under EC law requirements that can 
entail the disclosure of origin of genetic resources and TK already exist.  Not only in 
patent legislation, also the regulation forming the fundament of the Community pbr 
system requires, as the Commission mentions, applicants for  Community plant variety 
rights to state the geographic origin of a candidate variety. The Commission is 
apparently not fully satisfied with this requirement, because it adds that “this 

                                                      
2 Brussels , 23. 12.2003 
COM (2003) 821 Final 
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disclosure …. does not cover the parent material from which the new variety was 
developed.” 
The Commission observes that it has agreed to examine and discuss the possible 
introduction of a system, such as a self-standing disclosure requirement, that would 
allow Members of CBD to keep track, at a global level, of all patent applications with 
regard to genetic resources for which they have granted access.  The Commission is 
aware that such a multilateral approach needs probably a long time to be developed.  
In the meantime there should be in the opinion of the Commission a debate over the 
possible unilateral development, in EC law, of such a self-standing (not a requirement 
for patentability) disclosure requirement. 
 
The Commission, I quote, “intends to also look into the feasibility of a similar 
disclosure requirement in the context of plant variety rights.”  From a legal point of 
view (conformity with the UPOV convention) and from the angle of practicability, 
(who is going to check the information provided for by the applicant?), I doubt 
whether such requirement is feasible. 
 
Next month the Administrative Council of the CPVO will have an exchange of views 
about this issue with the Commission. 
 
As regards Prior Informed Consent (PIC), UPOV states that the development of a 
new variety should be done respecting the laws of the country of origin of the genetic 
material. However, it is of the opinion that a PIC should not be a condition for the 
grant of a breeders’ right.  This would be contrary to the UPOV convention and 
furthermore the competent authority for the grant of pbr’s is not in a position to verify 
whether access to genetic material has taken place in accordance with the applicable 
law. 
 
I fully agree also with this position, which is in line with the opinion expressed by ISF 
in its Bangalore position paper on this subject mentioned above. 
 
In order to illustrate the practical difficulties pbr authorities would encounter, when 
they would be given the task to check the origin of a candidate variety and/or whether 
PIC has been obtained, I give you a recent example of the type of information pbr 
authorities receive as regards origin and PIC’s of candidate varieties. 
 
A breeder mentioned as origin of the variety in question in the technical questionnaire 
accompanying a Community pvr application for a variety of an ornamental species: 
“the border area between Burma and Thailand” 
In respect of the breeding history he indicated in essence: “In 1995-1996 multiplied 
out of seed. In the following years further selected and multiplied vegetatively”. 
The person in the CPVO responsible for the assessment of the candidate asked for 
more information about parents and geographical origin.  The reason for this enquiry 
was that a competitor claimed that the variety in question was a variety of common 
knowledge in Thailand. 
 
The breeder gave the following information: 
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“In 1995 we established a contact, with the help of an intermediary, with a lady, a 
farmer, who collects …. bulbs in the border area of Thailand and Burma.  This lady 
had a bucket full of bulbs of the species in question, that she had recently found.  We 
have bought the bulbs and started a selection process. In 1998 we had thousands of 
bulbs that produced flowers.  After further selection we brought some types and 
colours to the Netherlands.  This was the basis of the varieties in respect of which in 
2001 applications for pbr have been made”. 
 
The Community Plant variety Office (CPVO) had no reason not to believe the 
breeding history as presented.  It did, for practical and legal reasons not check whether 
and under what conditions the breeder was entitled to bring the bulbs to the 
Netherlands.  The answers on these questions are not relevant as regards the decision 
on the application.  Nevertheless the CPVO has to answer two questions: 
-1 Do the acts performed in respect of the bulbs qualify the applicant as the breeder? 
-2 (If the first question is answered affirmatively) Is the variety distinguishable from 
all other varieties of common knowledge in Thailand and or Burma. 
 
In respect of benefit sharing I follow the position of UPOV that any mechanism to 
ensure the sharing of benefits should not impose an additional administrative burden to 
pbr granting authorities.  If countries impose benefit sharing obligations on persons or 
companies that use their in situ genetic resources for breeding purposes, the 
implementation of these obligations is a responsibility of the parties concerned. 
I do not fully agree with UPOV that “such an obligation for benefit-sharing would be 
incompatible with the principle of the breeders’ exemption”. I would prefer to say that 
this principle limits the scope of any benefit sharing agreement between a country and 
a breeder who has used genetic resources of that country.  Other breeders, who make 
use of material covered by a benefit sharing agreement in their breeding programs, are 
not bound by that agreement; unless the resulting new variety would be an edv of the 
initial variety.  
 
UPOV refers in its reply to the International Treaty on Plant genetic Resources for 
Food and Agriculture adopted by the FAO. In article 13.2.(d)(ii) of this Treaty, the 
principle is laid down that the recipient who commercializes a product that is a genetic 
resource shall, under certain conditions, pay an equitable share of the benefits arising 
from its commercialization “except whenever such a product is available without 
restriction to others for further research and breeding, in which case the recipient who 
commercializes shall be encouraged to make such payment.”  
 
UPOV underlines that the possibility to introduce in pbr legislation under certain strict 
conditions a provision on farm saved seed (“farmers privilege”) is an optional benefit-
sharing mechanism provided by the UPOV convention. 

In addition to the observations of UPOV I would like to say, that protection of plant 
varieties by an intellectual property right is a condition sine qua non for benefit sharing 
in respect of their exploitation. Without adequate protection there will not be any 
benefit to share. 
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SUMMARIZING CONCLUSIONS 
 
-  The UPOV convention is the basis of pbr legislation of a growing number of 

developing and industrialized countries. It is not opportune to review this 
convention. 

-  UPOV Members under one of the previous acts, should be stimulated to accede 
to the ’91 UPOV ACT, which provides for an effective sui generis ipr system for 
plant varieties. 

-  The legal and practical possibilities to enforce a pbr determine for a large part its 
value. In the European Community legislative measures have been taken to 
reinforce the possibilities of enforcement of ipr’s. 

-  The review of article 27, 3(b), of the TRIPS Agreement shows that between 
WTO members different opinions exist as regards the meaning of the notion of 
an “effective sui generis system” for the protection of plant varieties. 

-   Modern plant breeding adds to biodiversity. The objectives of the UPOV 
Convention and those of the CBD are complementary. 

-  Neither Disclosure of Origin nor PIC should be  additional requirements for 
plant variety protection. 

- Adequate i.p.r. protection of new plant varieties is a condition for any benefit 
sharing agreement in respect of their commercialization. 

 
 
 
 
Bart KIEWIET 
President CPVO 
 


