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In its meeting of March 2012, the Administrative Council (AC) established an Ad-Hoc Legal Working Group 
(“LWG”) with the mandate of identifying specific areas of interest where there is common agreement for 
proposals to change the Basic Regulation, and if possible, to make concrete proposals in that respect, without 
addressing subjects that would require a change of the UPOV Convention.  
 
The group met 8 times between June 2012 and January 2015 and the discussions focused on several matters 
raised in the Evaluation Report of the Community plant variety rights (CPVR) system in addition to items raised 
by members of the LWG. 20 items were identified and discussed during those meetings. The items have been 
grouped in chapters according to the action proposed. The Final Report sets out the state of play for each of 
them and the proposed changes in the legislation for some of them. 
 
The Final Report was presented to the AC in its meeting of March 2015.  
 
The items discussed are summarized as follows. 
  

1. Specialized Courts dealing with infringement of Plant variety rights: to set up specialized chambers for 
CPVR within courts of general jurisdiction. 

2. Supplementary application of national law regarding infringement: specific amendments to the BR to 
the effect that the CPVR system expressly recognizes the measures laid down in the Enforcement 
Directive and implemented under national law. 

3. Strengthening of the provisional protection: Articles 26 and 95 of the BR should be modified taking into 

account that provisional protection provide the holder of the breeder’s right with the full scope of 

the breeder’s right. 
4. Use of variety denominations: the denomination of an EDV should be different from that of the initial 

variety, insofar as an EDV is a variety distinct from the initial variety. 
5. Limitation of breeders’ exemption by way of contract: introduction of a provision that prohibits 

limitation of breeder's exemption by way of contract. 
6. Novelty: proposal for clarification of the concept: clear definition of sale and adoption by the AC of 

general Guidelines under Article 36(1)(a) of the BR. 
7. Registration of EDVs: In absence of an agreement within the LWG, 3 options have been discussed on 

the way forward. 
8. EDV: Study of the concept: the challenge is linked to the establishing of suitable technical standards 

for measuring genetic origin and to the question what degree phenotypical conformity is needed. 
9. Recognition and enforcement of judgments: proposal to amend Article 101 BR to be in line with the 

legislation adopted after the BR entered into force. 
10. Protection for products obtained directly from material of the protected variety: 3 options have been 

proposed. the LWG has expressed its preference for option one, i.e. extension of the scope of 
protection of CPVRs to directly obtained products from material of the protected variety. 

11. Definitions of the variety constituents/propagating material: definition of “variety constituents” is clear, 
but “propagating material” under Article 14 BR might be confusing. The item has been put on hold. 

12. Farm Saved Seeds: the LWG has taken note of the draft conclusions drawn in the Summary of the 
Farm Saved Seeds Working group. The LWG has not made any proposal to change the BR for the time 
being. 

13. Introduction of a prior existing variety denomination as an absolute ground for refusal of CTMs: No 
immediate action foreseen but follow-up of the discussion on the revision of the CTMR and the 
trademark Directive. 

14. Limitation to the scope of the exhaustion principle: would require changes in the UPOV Convention. 



  

 2 / 2 

15. Protection per se for harvested products: would need a change to the UPOV convention. 
16. Introduciang a symbol indicating that a variety is protected in the EU?: A majority of members of the 

LWG were not in favor of introducing a symbol in the legislation or for the CPVO taking up the task of 
registering a trademark that could be used by holders of CPVR. 

17. Scope of protection of hybrids which are not protected themselves but falling under the protection of 
their parents: Article 13 (1-4) of the BR applies only to the case of reproduction of non-protected per 
se hybrids through the repeated use of protected parent lines pursuant to Article 13 (5) of the BR. 

18. Regulation on customs actions: no need for the introduction of new rules since the customs regulation 
is directly applicable also to CPVRs. 

19. Is it possible under the UPOV Convention to include the “use” of protected material in the scope of 
rights?: the LWG have decided not to continue the discussion of this topic as it implies a change to the 
UPOV Convention. 

20. Scope of the breeders’ exemption: it is a fundamental principle of the system which should not be 
changed. Emphasis should be given to the issue of ‘minimum distances’ when adopting technical 
protocols. 

 
 

 


