
 
 
 
 

EUROPEAN UNION 
 
COMMUNITY PLANT VARIETY OFFICE 
 BOARD OF APPEAL 

 
Case A 004/2005 
 

Decision 
 

In the appeal proceedings 

 

Danzinger "Dan" Flower Farm, Moshav Mishmar Hashiva 

50297, Bos 24, Beit Dagan, Israel 

 

Procedural representative: Advocate A.P.Ploeger, Houthoff Buruma  

P.O. Box 75505, 1070 AM Amsterdam, Gustav Mahlerplein 50, Amsterdam 

 

Appellant, 

 

Community Plant Variety Office 

Represented by its 

President Bart Kiewiet 

Procedural representative 

Vice President Jose Elena 

Further party to proceedings, 

 

 

Relating to Community plant variety right No 15519  
(holder: Shmuel Mor, Israel) 

 
Variety denomination: 

 
Moreya 

Species: Gypsophila L. 

 



 2

The Board of Appeal of the Community Plant Variety Office, composed of Chairman 

Gabriele Winkler and additional members Dr Aubrey Bould and 

Dr. Paul van der Kooij decided on 13 October 2006 that: 

 
 

1. The decision No. OBJ 05/001 is cancelled.  

2. The Community Plant Variety Right No. EU 15519 is annulled. 

3. The appeal fee shall be refunded. 

 

Facts 

 

The holder applied to the Community Plant Variety Office (the Office) on 

28 October 2003 for Community plant variety protection for the variety Moreya and 

also made a priority claim dated 3 November 2002 by virtue of an application in Israel 

dated 3 November 2002. The priority date was confirmed by the appropriate 

documentation from The Plant Breeders Rights Council of Israel duly certified and 

dated 6 November 2003. 

 

On 26 March 2004 the appellant filed an objection against the grant of Community 

plant variety protection for the variety Moreya, inter alia on the grounds that the 

variety was not novel in accordance with Art. 10 (1) of Council Regulation (EC) 

No. 2100/94 (hereinafter CR/2100), because it had been marketed in a mixture with 

two other varieties under the commercial name Morstars in April 1999, more than 

4 years before the application date for Community plant variety protection. In addition 

the variety was marketed through Aalsmeer Bloemenveiling in The Netherlands, as 

shown by a sales report from Aalsmeer Bloemenveiling dated week 

40 (October) 1999. The objection was also supported by a statement made by 

Mr. Mor which was in a transcript of court proceedings in Israel. The court placed an 

injunction on Mr. Mor not to market the variety Dangypmini, which was not distinct 

from the variety Moreya, a component of a mixture of three varieties marketed under 

the commercial name Morstars. 

 

On 24 January 2005 the competent Committee of the Office considered the objection 

but did not find sufficient grounds to refuse Mr. Mor's application for the grant of 
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Community variety protection for the variety Moreya. The Office concluded that the 

statement by Mr. Mor, made during court proceedings, did not provide a sufficiently 

strong argument to reject the application on the grounds of a lack of novelty. 

Furthermore the official examination report showed that the variety Moreya to be 

distinct from the variety Dangypmini. 

 

The objector replied by drawing attention to the apparent confusion concerning flower 

size. Mr. Mor had recorded the flower diameter to be 7-8mm in the technical 

questionnaire accompanying the application form for Community plant variety 

protection. The diameter of the variety Dangypmini is 4-5mm, but the report of the 

official examination shows flower size of the variety Moreya to be less than that of the 

variety Dangypmini. The objector considered that this was perhaps sufficiently 

confusing to justify the refusal of a grant of Community plant variety protection. 

 

As a consequence of this further information, the Office on 23 May 2005 granted 

Community plant variety right No 15519 and made Decision No. OBJ 05/001 

pursuant to Art. 35(2) and Art. 59 CR/2100 not to uphold the objection. 

 

The objector appealed against the decisions. 

 

The appellant claimed in particular that the court proceedings in Israel provided 

ample evidence that the material marketed under the commercial name Morstars 

always comprised a mixture of three varieties, namely Moreya, Morin and one other 

the name of which was not specified. Morstars had been marketed as early as 

April 1999. 

The appellant did not claim that the test procedure was incorrect but that the wrong 

conclusion was drawn in interpreting the results. In his opinion the variety 

Dangypmini is not distinct from the variety Moreya. 

 

The appellant applied for the annulment of the CPVO decisions OBJ 05/001 and 

EU 15510 of 23 May 2005. 

 

The Community Plant Variety Office requests that the objection be upheld, and 

applied for the dismissal of the appeal. 
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In his opinion the official examination shows that the variety Moreya is distinct from 

the variety Dangypmini, and the evidence claiming to show that the variety Moreya 

was present in the mixture of the varieties marketed under the trade name Morstars 

in April 1999 and October 1999 is not sufficiently reliable to conclude that the novelty 

requirement has not been met. The evidence does not justify a decision not to award 

a grant of Community plant variety right for the variety Moreya. 

 

Grounds 

 

The admissible appeal is well founded. The contested decisions are therefore to be 

cancelled in the case of Decision No. OBJ 05/001 and annulled in the case of 

Decision EU No. 15519. Plant variety protection for the variety Moreya is to be 

annulled since the novelty requirement has not been met. As a result of the variety 

being sold by auction in the Community in October 1999, more than one year before 

the priority date of 3 November 2002. 

The decision of the Office to not to uphold the objection in accordance with 

Art. 59(1) CR/2100 does not withstand legal analysis. 

The admissible objection is well founded, since the obstacle claimed with reference 

to novelty stands in the way of granting protection, and precludes any necessity to 

consider the objection to the two varieties being found to be distinct in the official 

examination. It is clear from the court proceedings in Israel that the material sold 

under the commercial name Morstars always comprised three varieties, Moreya, 

Morin and one other unspecified. Morstars was marketed in April 1999 but the place 

was not specified. If this was outside the Community the 4 year period of grace for 

novelty defined in Art. 10(1)(b) CR/2100 would be met because of the priority date of 

3 November 2002. However, a document from Aalsmeer Bloemenveiling shows that 

Morstars was sold by auction in the Netherlands in October 1999. This is more than 

one year before the priority claim date of 3 November 2002, so that the novelty 

requirement defined in Art. 10(1)(a) CR/2100 is not met. 

 

Mr. Nantel, the advocate representing Mr. Mor, told the court in Israel that "the 

flowers marketed abroad are not the flowers in respect of which the injunction was 

issued, but rather they are flowers of a different kind: variety Moreya and Morin". 
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In the court proceedings Mr. Mor, after being duly cautioned, told the court that he 

had around 70 dunams of land. The varieties Moreya and Morin are each planted on 

20 dunams of land. The rest of the land (around 30 dunams) is planted with Morstars 

which is itself several varieties. Moreya and Morin are varieties found within Morstars. 

Mr. Mor told the court that he used Morstars as a commercial name and that when 

applications for registration were made the three component varieties of Morstars 

were given separate names. The court proceedings are dated 8 April 2003 and have 

not been quoted verbatim. The court proceedings pre-dated the application 

(28 October 2003) by Mr. Mor for Community plant variety protection in which he 

declared that the variety Moreya had not been sold or otherwise disposed of inside 

the territory of the European Union or outside such territory, and had not been 

disposed of under other circumstances by or with the consent of the breeder. 

 

The Board is convinced that the variety Moreya was marketed - sold by auction - in 

October 1999, in the territory of the Community, as a component of a mixture of three 

varieties under the commercial name Morstars. 

 

It is clear from Mr. Mor's statement to the court in Israel that the name Morstars was 

used to denote a mixture of three varieties for marketing purposes. One of the 

varieties was the variety Moreya. The marketing of Morstars in October 1999 pre-

dates the decision of the court in Israel taken on 8 April 2003 to enforce the 

temporary injunction on Mr. Mor not to market the variety Dangypmini, from which the 

variety Moreya was considered not to be distinct, under the name Morstars , or any 

other name. The fact that the variety Moreya was found to be distinct in the official 

examination used by the Office does not change the fact that the novelty requirement 

has not been met. 

 

The statement by Mr. Nantel that the varieties marketed abroad were Moreya and 

Morin gives credence to the fact that Mr. Mor was marketing the variety Moreya 

outside Israel, although the place of such marketing is not disclosed. However, the 

statement by Mr. Nantel seems to contradict the evidence provided by the sales 

document from Aalsmeer Bloemenveiling that Morstars was sold in October 1999 

and, on Mr. Mor's own admission, Morstars is a mixture of three varieties, one of 
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which is Moreya. The statement is contradicted by the declaration by Mr. Mor in his 

application for Community plant variety protection that the variety had not been sold 

or otherwise disposed of without his consent. 

It is assumed by the Board that the sale of Morstars (including Moreya) by Aalsmeer 

Bloemenveiling was by or with the consent of the breeder. The consent is not to be 

called into question as the applicant has never contradicted the statement of the 

appellant concerning the sale of Morstars, although he had knowledge, as early as 

30 April 2004, of the grounds on which the objection was raised and has had 

sufficient time to answer. Mr. Mor has also declared that the variety Moreya has not 

been disposed of without his consent in his application for Community plant variety 

protection. There are no other facts known by the Board which could raise any 

doubts in respect of the consent given by Mr. Mor to sell the variety Moreya either on 

its own or as a component of the mixture of varieties known commercially as 

Morstars. 

 

The view taken by the Office is that novelty was not harmed because it was not 

sufficiently clear that the mixture of varieties sold in the territory of the Community 

under the commercial name Morstars, not variety name as indicated by the Office, 

contained the variety Moreya. This opinion does not seem to take into account the 

statements taken in court under caution that (1) Morstars is grown on around 

30 dunams of land and Moreya is one of the varieties found within Morstars; 

(2) Morstars always contained three varieties, Moreya, Morin and another not 

specified; (3) Morstars was a commercial name used to denote the mixture of the 

three varieties; (4) the Decision of the court was to enforce the injunction because 

Moreya, a variety deemed by the court not to be distinct from the protected variety 

Dangypmini, had been marketed as a component of the mixture of varieties sold 

under the commercial name Morstars. It is clear that the commercial name Morstars 

was used by Mr. Mor to define a recognisable mixture of varieties and one of these 

varieties was Moreya. 

 

The most important fact presented by the appellant is the marketing of Morstars 

through Aalsmeer Bloemenveiling in October 1999 in The Netherlands as shown by 

the sales document. The Board agrees that such marketing took place and involved 

the variety Moreya as part of the mixture sold under the commercial name Morstars. 
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The contention that Morstars was sold as early as April 1999 is not relevant because 

the place of sale is not indicated. If this was within the territory of Israel the novelty 

requirement for Community variety protection would not be affected because the 

4 year period of grace from the date of the claimed priority, 3 November 2002, is not 

exceeded. 

The doubts raised about distinctness do not require examination as failure to meet 

the novelty requirement makes such further discussion irrelevant. 

 

The decision on the refund of the appeal fee follows from Art. 83(4) CR/21004. 

 

The holder Shmuel Mor, a citizen of Israel, is not obliged to bear the costs of the 

appeal proceedings incurred by the appellant according to Art. 85 (1) CR/2100, as 

the holder was not party to the appeal proceedings. 

Persons who are not domiciled or do not have a seat or an establishment within the 

territory of the Community may participate as party to proceedings before the Office 

only if they have designated a procedural representative who is domiciled or has his 

seat or an establishment within the territory of the Community (Art. 82 CR/2100). 

Mr. Mor designated advocate Mr. Nantel indicating the address Van der Rosenman 

Toi et Moi B.V. c/o Maas Accountants, Colijnplein 20, 2555 HA, The Hague, NL. This 

address was obviously only a mailbox for Mr. Nantel, run by Maas Accountants, 

willing to forward any mail to Van der Rosenman, the latter willing to forward such 

mail to Mr. Nantel. 

Such a mailbox does not meet the requirements of Art. 82 CR/2100 in respect of 

"domicile" (domus, lat. = house, home) respectively "seat" respectively 

"establishment". These terms definitely mean a (dwelling) place where the addressee 

respectively the representative resides physically, not only virtually, or that he is 

represented during his absence by a physical person who is authorised to receive 

(registered) letters. 

Later Van der Rosenman informed the Office that he had moved to Leidschendam, 

NL, indicating only a P.O. Box number and an e-mail address. However, addresses 

of this kind do not meet the above mentioned requirements. The P.O.Box is 

established at the Post Office, but it is not part of the premises of the addressee. The 

virtual e-mail address does not indicate a dwelling place or domicile and is not 

appropriate to service registered letters reliably. 
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In fact, in this case registered letters could not have been delivered to Mr. Nantel, as 

they were sent back by the post office. 

A reliable service by post is necessary under the requirements of Art. 69 (2) in 

conjunction with Art 65 of Commission Regulation (EC) 1239/95 (hereinafter: 

CoR/1239), as the burden of proof lies with the Office to show the service of a letter 

at a specific date (cf. Art. 68 CoR/1239). The addresses given therefore have to 

guarantee that the service of registered letters is possible and reliable. This is not the 

case, if the representative is not domiciled at the given address or if he is not the 

holder of the P.O. Box. 

Even if the representative is the holder of a P.O. Box within the territory of the 

Community, the requirement of "domicile" etc. according to Art. 82 CR/2100 is not 

met. 

On the one hand a P.O. Box within the territory of the Community does not confirm 

that its holder is domiciled within the EU. 

On the other hand, as mentioned above, the term "domicile" means only the place, 

where the addressee is physically present or represented. An extended 

interpretation, which includes P.O. Boxes under the terms of domicile, seat and 

establishment is not justified. The terms indicating physically dwelling are clear and 

chosen deliberately in respect of a reliable service of letters by the Office. 

 

 

 

 

G. Winkler Dr. A. Bould 
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