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DECISION 
 

Concerning the Appeal lodged by  

 

1. Prophyl Pty Ltd, 188 Main Road, Austins Ferry, Tasmania, Australia 

2. Swane Bros Pty Ltd, Narromine, NSW, Australia, 

 

Procedural representative: 

Mr. G. R.Fryer of Fryer’s Nurseries Ltd Knutsford, Cheshire, England 

 

Further party of the proceedings: 

 

Community Plant Variety Office, represented by its President B. Kiewiet 

Procedural representative: 

Vice-President J. Elena 

 

Relating to Community plant variety right application no 2001/0756 
 

Variety denomination 

Probril 
Species Rosa L. 

 

On 4 June 2004 the Board of Appeal of the Community Plant Variety Office, 

composed of G. Winkler (Chairman), D. Boreham and N. van Marrewijk (Members), 

gave the following decision: 

 

The appeal is rejected 
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Facts 
 
On 26 April 2001 Prophyl Pty Ltd and Swane Pty Ltd, Australia, filed an application 

for a Community plant variety right for the variety Probril, which belongs to the 

species Rosa L.. Probril is a sport of the variety Proberg, for which an application 

was submitted at the same time. Probril is protected in Australia, New Zealand, USA 

and South Africa and was first commercialised in Australia in June 1998. 

 

On 9 November 2001 the office asked the applicant to send by 31 March 2002 

6 plants suitable for winter planting to the testing centre at the Royal National Rose 

Society in St Albans, UK. This was done and the test was carried out in 2002. The 

report of the test centre dated 1 November 2002 concluded that the variety was not 

uniform. Six plants were grown in the trial, four plants showed flowers having partial 

breaks to white, one showed occasional very pale flowers and one occasional very 

dark pink flowers. The description of the variety on the Technical Questionnaire 

accompanying the application was "Pink Blend". 

 

In its decision No R 403 taken on 14 April 2003 the relevant Committee of the 

Community Plant Variety Office (hereinafter: the Office) refused the plant variety 

application based on Art. 61 (2) lit. b), Art. (8) of Council Regulation (EC) No 2100/94 

of 27 July 1994 on Community plant variety rights (hereinafter: CR). It was held that 

the candidate variety is not uniform. 

On 8 August 2003 the applicant lodged an appeal against the decision and duly paid 

the appeal fees. 

As the office did not grant interlocutory revision it remitted the case to the Board of 

Appeal in accordance with Art. 70 (2) CR. 

 

The appellant claimed that: 

 

1. Probril - as well as Proberg - has successfully been protected in Australia, 

New Zealand, USA and South Africa, so the Office should accept the report of one of 

these other UPOV Member States which had granted protection to Probril, 
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2. Material sent to St Albans for testing was only given 12 months and the 

original material submitted may have inadvertently been mixed, but they were 

confident that, after rebudding, any uniformity problems had now been resolved, 

3. Financial difficulties at St Albans may have resulted in inadequate care and 

maintenance in 2001/2002, as this was not the only variety to be rejected for not 

being sufficiently uniform. There is a suggestion that chemicals have been used that 

have caused serious damage, which could have been a contributory factor to the 

instability and lack of uniformity of the plants undergoing technical examination, 

4. The Office should have permitted a resubmission of material and a second 

and third year’s testing of Probril, since it had permitted further testing for Proberg, 

5. They had not been told of the problem in time to allow them to visit the trial to 

see the plants in the field and that 

6. They would describe the variety as ‘pink painted on cream’. 

 

The appellant submitted two photographs from material of the variety in Australia to 

demonstrate the colour range of the variety. Some plants show pink flowers, partially 

white. 

 

The appellant applied for 

 

the cancellation of the decision and for the setting of a time limit for submission 

of a second sample. 

 

The Vice-President of the Office applied 

 

for the dismissal of the appeal 

 

1. He argued that the fact that the variety had been granted rights by other 

jurisdictions is no ground for granting a Community right. The Community system is 

independent from other systems and the procedures and substantive rules laid down 

in the Council Regulation must be followed regardless of decisions taken by other 

authorities. Only if no testing authority within the Community can offer appropriate 

facilities may the Office request the testing be carried out by an approved non EU 

testing authority. The Administrative Council of the Office did not entrust the 
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examination Offices of Australia, New Zealand, USA and South Africa in relation to 

species Rosa L. 

 

2. He noted that the applicant did not dispute the findings of the test as such. In 

relation to the request for resubmission of material he stressed that the material 

examined must be that which represents the variety at the date of filing. The 

applicant cannot at a later stage provide new material on the basis that further 

breeding activities have improved the variety. Allowing further developments would 

be unfair to third parties/competitors if, for instance, a question of priority were to 

arise (Art. 52 (1) CR. 

Furthermore, it is the responsibility of the applicant to provide the Office with the 

correct material. The Office does not allow new material except in exceptional cases 

decided on a case-by-case basis. The applicant has invoked no exceptional 

circumstances and there were no reasons to allow the resubmission of material. 

 

3. He did not accept the argument relating to problems at the testing centre. He 

was aware that there had been some problems with rose trials at St Albans in 2001. 

However Probril was tested in 2002 on a different plot from that used in 2001 and 

there had been no cultivation problems – Miss Scott of NIAB had visited the site 

regularly and had confirmed this. Based on this information the Office saw no reason 

to doubt the validity of the test. 

 

4. Responding to the claim of inconsistency with the treatment of the variety 

Proberg he argued that this had shown much less disuniformity than Probril such that 

a further testing period was deemed necessary. The resubmission of material was 

needed because the further testing was to be at Cambridge – not St Albans – and 

whilst the original material would be transplanted at Cambridge it was not certain that 

this would be successful. 

 

5. All testing centres are instructed to invite the applicant to visit the trial as soon 

as problems are noticed. In this case this obligation was neglected. 
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Grounds 
 
The appeal is admissible but not well founded. 

 

The disputed decision stands up to legal examination since the variety Probril is not 

uniform for the purposes of Art. 8 CR. 

 
A variety shall be deemed to be uniform if, subject to the variation that may expected 

from the particular features of its propagation, it is sufficiently uniform in the 

expression of those characteristics which are included in the examination for 

distinctness, as well as any others used for the variety description. Pursuant to the 

UPOV document Revised General Introduction to the Guidelines for the Conduct of 

Tests for DUS, TG/1/2, applicable at the time of the technical examination, only one 

off-type is allowed when testing a sample of 6-35 plants. Accordingly, the variety was 

not uniform as stated in the test report. The appellant has not questioned this finding 

as such. The Appeal Board did not consider that there was any basis to doubt the 

validity of the test carried out at St Albans. 

 

The appellant is not entitled to claim for resubmission of plant material for further 

testing. 

According to Art. 57 (3) CR the Office is not permitted to grant this request unless it 

does not consider the examination report to constitute a sufficient basis for decision. 

There were no exceptional circumstances brought forward by the applicant to allow 

for complementary examination. 

 
1. The fact that a plant variety right has been granted for Probril in other 

UPOV-member states did not oblige the Office to take over their test reports or their 

decisions. The Community system is independent – and different – from their 

systems. The Office has to examine the application in accordance with the provisions 

of the Council Regulation. The grant of a plant variety right requires an examination 

report, which constitutes a sufficient basis for decision. This is only ensured if the 

testing authorities are instructed, supervised and approved by the Administrative 

Council of the Office (cp. Art. 55 (1),(2) CR). The authorities mentioned by the 

appellant do not necessarily follow these provisions precisely. 
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2. The argument of the appellant, that material sent to St Albans for testing was 

given only 12 months and its statement, that the applicants made use of two seasons 

(2002/2003) for careful selection and elimination of the instability problem is based 

on a misunderstanding of the regulations. Independent of the date of request to 

submit plant material to the testing centre and the actual testing period, the variety 

applied for must fulfil the conditions for the grant of a community plant variety right at 

the date of application. This date is relevant for the period of grace (cp. Art. 10 CR). 

The space of time between the date of application and the testing is not meant to 

permit further breeding activities for the elimination of any lack of DUS criteria. The 

original plant material is not replaceable by further developed material. (According to 

the photographs, taken on 31 March 2004, the colour of the (present) flowers is pink 

with white parts, while the colour of the candidate variety is described on the 

Technical Questionnaire (Nr. 6) as "Pink Blend"). Although the reselected material 

could, in theory, be the subject of a further application, such a further application 

would fail on grounds of novelty since the variety had first been commercialised in 

Australia already in 1998 (cp. Art. 10 CR). 

 

As the appellant did not dispute the findings of the test as such, a resubmission of 

the original material would continue to show a range of colours inconsistent with the 

description of the variety as "Pink Blend". 

 

The assertion that there is a chance that material might have been mixed cannot be 

accepted in the light of the admission by the appellant of having known of the 

problems of uniformity and of having carried out careful selection to eliminate the 

problems during two seasons after filing the application. 

Apart from this fact, it is the responsibility of the applicant to provide the Office with 

material representing the candidate variety. The appellant did not submit any 

information concerning the mixing that demonstrated, that he had been victim of a 

misfortune independent of his negligence. 

As mentioned above, it is the material existing at the date of application, which has to 

be tested. To avoid misuse of further breeding activities on the candidate variety to 

get an earlier application date than would be appropriate, a resubmission can be 

admitted only under exceptional circumstances, which do not result from any failure 

by the appellant. 
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3. There is no evidence that the testing area in 2002 was insufficiently 

maintained or chemically contaminated. Referring to the statement of the appellant 

that this might have contributed to the finding of lack of uniformity, these problems 

arose in an earlier year (2001) and on another plot. The appellant did not dispute the 

comment of the Office thereto. 

 

4. The fact that further testing of the variety Proberg was allowed does not 

establish a precedent to allow a further testing of Probril. As the Office undisputedly 

explained, the circumstances of these cases were entirely different. 

 

5. The failure to invite the applicants to the trial constitutes a procedural mistake 

leading to the infringement of the right of being heard. But this mistake did not in any 

way affect the decision of the Office. If the appellant had been invited, his arguments 

considered by the Office would have been the same, as he did not contest the 

conclusion of the test centre at St Albans as such. 

 

 

 

 

Winkler Boreham 

 


