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On 13 September 2010 the General Court annulled a decision of the Board of Appeal of the CPVO 
and thereby concurred with the Office’s view that the Office has discretion to allow a second 
sample of plant material in the application procedure; Case T-135/08.  

In an application procedure before the Community Plant Variety Office (“CPVO”), the CPVO allowed an 
applicant to submit a second sample of plant material on the basis that the instructions given to the applicant 
for submitting the first sample were not sufficiently clear. The licencee and the holder respectively of the plant 
variety closest to the candidate variety right lodged to the CPVO objections to the grant. The first plea in law 
was based on Article 61(1)(b) of Council Regulation 2100/94; it was argued that the CPVO should refuse the 
application on the ground that the applicant had failed to comply with the requirements for submitting plant 
material for the technical examination. The second plea in law was based on Article 7 of the mentioned 
Regulation; it was argued that the candidate variety was not distinct. The competent committee of the CPVO 
decided to reject the objections and to grant a Community plant variety right to the candidate variety. In 
appeal proceedings, the Board of Appeal annulled the decisions taken by the committee and refused the 
application, stating that the CPVO was not entitled to request a submission of new material since the 
applicant had not complied with the technical and administrative requests. 

The Court held that it is consistent with the principle of sound administration and with the need to ensure the 
proper conduct and effectiveness of proceedings that, when it finds that the lack of precision which it has 
noted may be corrected, the CPVO has the power to continue with the examination of the application filed 
with it and is not required, in that situation, to refuse that application. Thus envisaged, that discretion makes 
it possible to avoid any pointless increase in the period between the filing of an application for a Community 
plant variety right and the decision on that application which would arise if the applicant were required to file 
a new application. The General Court clarified that the applicant cannot hold alone the responsibility for 
ambiguous requirements. The General Court decided to uphold the appeal and to annul the decision of the 
Board of Appeal.      

The General Court did not accept the interveners’ alternative claims to order the CPVO to reopen the technical 
examination or that the Court would itself assess the question of distinctness, which was in fact not decided 
upon by the Board of Appeal. The General Court confirmed its findings in point 85 of the judgment: 

“Since the interveners have relied, in answer to the present action, on the argument which was not examined 
by the Board of Appeal, their application to have the contested decision altered cannot be granted, since that 
would involve, in substance, the exercise of administrative and investigatory functions specific to the CPVO, 
and would therefore upset the institutional balance on which the division of jurisdiction between the CPVO 
and the General Court is based”. 

The judgment may be subject to an appeal to the European Court of Justice. Once the judgment has entered 
into force a decision may be taken as regards possible follow up measures.  

The full text of the judgment can be found on the website of the European Court of Justice.  

 

 
 

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&numaff=T-135/08&nomusuel=&docnodecision=docnodecision&allcommjo=allcommjo&affint=affint&affclose=affclose&alldocrec=alldocrec&docor=docor&docav=d�
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