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PRESS RELEASE 
The European Court of Justice confirms findings of the CPVO, its Board of Appeal and the General 
Court concerning the refusal of an application for Community plant variety rights.  
 

The European Court of Justice (the Court) issued on 15 April 2010 its first judgment in an appeal case 
concerning an application for Community plant variety rights, Case C-38/09 P. The appellant, Mr Schräder, 
attempted to set aside the judgment of the Court of First Instance of the European Communities (now ‘the 
General Court’) of 19 November 2008 in Case T-187/06 Schräder v CPVO (SUMCOL 01), by which that court 
dismissed his action against the decision of the Board of Appeal of the Community Plant Variety Office (CPVO) 
of 2 May 2006 (Reference A 003/2004). In its decision, the Board of Appeal had  ruled  that an appeal against 
a decision of the Office, refusing an application for Community plant variety rights for the candidate variety 
‘Sumcol 01’, of the species Plectranthus ornatus, due to lack of distinctness, was not well founded. 
Throughout the proceedings the appellant argued, in essence, that the reference variety used in the technical 
examination of the candidate variety was either not of common knowledge or in fact the candidate variety, 
‘Sumcol 01’. 
The Court held that in accordance with Article 225(1) EC and the first paragraph of Article 58 of the Statute of 
the Court of Justice, an appeal lies on points of law only. The General Court has exclusive jurisdiction to find 
and appraise the relevant facts and to assess the evidence. The appraisal of those facts and the assessment 
of that evidence thus does not, save where they distort the facts or evidence, constitute a point of law which 
is subject, as such, to review by the Court of Justice on appeal. The Court held that the General Court had not 
distorted the facts or evidence when ruling in the case.  

The Court also confirmed the finding of the General Court that issues of technical complexity is not subject to 
review by the EU Courts. In points 77 and 78 of the judgment the Court states that 
“In addition, it must be recalled that the General Court, which has jurisdiction only within the limits set by 
Article 73(2) of Regulation No 2100/94, was not required to carry out a complete review in order to determine 
whether or not the SUMCOL 01 variety lacked distinctiveness for the purposes of Article 7(1) of Regulation 
No 2100/94 but it was entitled, in the light of the scientific and technical complexity of that condition, 
compliance with which must be verified by means of a technical examination which, as is clear from Article 55 
of Regulation No 1200/94 (sic!), is to be entrusted by the CPVO to one of the competent national offices, to 
limit itself to a review of manifest errors of assessment. Consequently, the General Court was entitled to 
consider that the evidence on the file was sufficient to permit the Board of Appeal to rule on the refusal 
decision.” 

The Court also held that technical experts working for examination offices on behalf of the Office may appear 
in hearings before the Board of Appeal as agents of the Office. Such experts do not need to be called to 
hearings as witnesses or experts which require the adoption of measures for taking evidence within the 
meaning of Article 60(1) of Regulation No 874/2009. 

Please find the link to the decision of the Court. 
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